JS 44C/SDNY 
REV. 1/2008 



CIVIL COVER SHEET 



5 2013 



The JS-44 civil cover sheet and the information contained herein neither re 
pleadings or other papers as required by law, except as provided by local rule 
Conference of the United States in September 1 974, is required for use of 
the civil docket sheet. 




PLAINTIFFS 

Securities arid Exchange Commission 



DEFENDANTS 

Certain Unknown Traders in the Securities of H.J. Heinz 
Company 



ATTORNEYS (FIRM NAME, ADDRESS, AND TELEPHONE NUMBER) ATTORNEYS (IF KNOWN) 
Securities and Exchange Commission, 3 World Financial Center, Suite 400 
New York, NY 10281-1022 - 212-336-1 100. (Sanjay Wadhwa, Charles D. 
Riely, David S. Brown, Megan M. Bergstrom, and Daniel Hawke) 



None 



CAUSE OF ACTION (cite the u.s. civil statute under which you are filing and write a brief statement of cause) 

(DO NOT CITE JURISDICTIONAL STATUTES UNLESS DIVERSITY) 



15 U.S.C. §§ 78j(b) and 17 C.F.R. § 240.10b-5. Insider trading. 



Has this or a similar case been previously filed in SDNY at any time? No? [7] Yes? □ Judge Previously Assigned . 



If yes, was this case VolD Invol. □ Dismissed. NoD Yes □ If yes, give date . 



& Case No. 



(PLACE AN fxl IN ONE BOX ONLY) 



NATURE OF SUIT 



ACTIONS UNDER STATUTES 



CONTRACT 



PERSONAL INJURY 



PERSONAL INJURY 



I 1110 


INSURANCE 


[J120 


MARINE 


11 130 


MILLER ACT 


[ J140 


NEGOTIABLE 


INSTRUMENT 


[1150 


RECOVERY OF 


OVERPAYMENT & 




ENFORCEMENT 




OF JUDGMENT 


I 1151 


MEDICARE ACT 


I 1152 


RECOVERY OF 


DEFAULTED 




STUDENT LOANS 




(EXCL VETERANS) 


[1153 


RECOVERY OF 


OVERPAYMENT 




OF VETERAN'S 




BENEFITS 


[ ]160 


STOCKHOLDERS 


SUITS 


[1190 


OTHER 


CONTRACT 


[1195 


CONTRACT 


PRODUCT 




LIABILITY 


[ ]196 FRANCHISE 


REAL PROPERTY 


[ 1210 


LAND 


CONDEMNATION 


[ 1220 


FORECLOSURE 


( ]230 


RENT LEASE & 


EJECTMENT 


[ 1240 


TORTS TO LAND 


[ 1 245 


TORT PRODUCT 


LIABILITY 


[ 1 290 


ALL OTHER 


REAL PROPERTY 



[ 1310 
[ 1315 

[ ]320 

[ ]330 



[ 1340 
[ ]345 

[ ]350 
[ 1355 

( ]360 



AIRPLANE 

AIRPLANE PRODUCT 

LIABILITY 

ASSAULT. LIBEL & 

SLANDER 

FEDERAL 

EMPLOYERS' 

LIABILITY 

MARINE 

MARINE PRODUCT 
LIABILITY 
MOTOR VEHICLE 
MOTOR VEHICLE 
PRODUCT LIABILITY 
OTHER PERSONAL 
INJURY 



[ 1362 
[ ]365 
1 1368 



PERSONAL INJURY - 
MED MALPRACTICE 
PERSONAL INJURY 
PRODUCT LIABILITY 
ASBESTOS PERSONAL 
INJURY PRODUCT 
LIABILITY 



PERSONAL PROPERTY 

[ J 370 OTHER FRAUD 
[ ] 371 TRUTH IN LENDING 
[ ] 380 OTHER PERSONAL 

PROPERTY DAMAGE 
[ 1 385 PROPERTY DAMAGE 

PRODUCT LIABILITY 



FORFEITURE/PENALTY 

[)610 AGRICULTURE 
[ ] 620 OTHER FOOD & 
DRUG 

[ J 625 DRUG RELATED 
SEIZURE OF 
PROPERTY 
21 USC 881 
[ ] 630 LIQUOR LAWS 
[]640 RR & TRUCK 
[ ] 650 AIRLINE REGS 
[ 1 660 OCCUPATIONAL 
SAFETY/HEALTH 
[ ] 690 OTHER 



ACTIONS UNDER STATUTES 

CIVIL RIGHTS 

[ J 441 VOTING 

[ 1 442 EMPLOYMENT 

[ ] 443 HOUSING/ 

ACCOMMODATIONS 
[ ] 444 WELFARE 
[ 1 445 AMERICANS WITH 

DISABILITIES - 

EMPLOYMENT 
[ 1446 AMERICANS WITH 

DISABILITIES -OTHER 
[ 1 440 OTHER CIVIL RIGHTS 



PRISONER PETITIONS 



[ 1510 



[ 1530 
[ )535 
[ J540 
[ )550 
[ 1555 



MOTIONS TO 
VACATE SENTENCE 
28 USC 2255 
HABEAS CORPUS 
DEATH PENALTY 
MANDAMUS & OTHER 
CIVIL RIGHTS 
PRISON CONDITION 



[]710 FAIR LABOR 

STANDARDS ACT 
[ ] 720 LABOR/MGMT 
RELATIONS 
LABOR/MGMT 
REPORTING & 
DISCLOSURE ACT 
RAILWAY LABOR ACT 
OTHER LABOR 
LITIGATION 
EMPL RET INC 
SECURITY ACT 



BANKRUPTCY 

[ 1 422 APPEAL 

28 USC 158 

[ ]423 WITHDRAWAL 
28 USC 157 



PROPERTY RIGHTS 

[ 1 820 COPYRIGHTS 

[ 1 830 PATENT 

[ ] 840 TRADEMARK 



SOCIAL SECURITY 

[ ]861 HIA(1395ff) 

[ 1 862 BLACK LUNG (923) 

[ ] 863 DIWC/DIWW (405(g)) 

[ ] 864 SSID TITLE XVI 

[ 1 865 RSI (405(g)) 



OTHER STATUTES 



[ 1730 



[ J740 
[ 1790 

I 1791 



FEDERAL TAX SUITS 

[ ]870 TAXES (U.S. Plaintiff or 

Defendant) 
[ ] 871 IRS-THIRD PARTY 

26 USC 7609 



IMMIGRATION 



[ I 462 
I 1 463 
[ 1 465 



NATURALIZATION 
APPLICATION 
HABEAS CORPUS- 
ALIEN DETAINEE 
OTHER IMMIGRATION 
ACTIONS 



[ ]400 

[ ]410 
I 1430 
[ ) 450 
[ ]460 
[ 1470 



[ 1480 
[ 1490 
[ )810 
^850 

[ 1875 

[ 1890 

[ )891 
[ ]892 

[ ]893 

I 1894 

[ ]895 

[ ]900 

[ )950 



STATE 

REAPPORTIONMENT 
ANTITRUST 
BANKS & BANKING 
COMMERCE 
DEPORTATION 
RACKETEER INFLU- 
ENCED & CORRUPT 
ORGANIZATION ACT 
(RICO) 

CONSUMER CREDIT 
CABLE/SATELLITE TV 
SELECTIVE SERVICE 
SECURITIES/ 
COMMODITIES/ 
EXCHANGE 
CUSTOMER 
CHALLENGE 
12 USC 3410 
OTHER STATUTORY 
ACTIONS 

AGRICULTURAL ACTS 

ECONOMIC 

STABILIZATION ACT 

ENVIRONMENTAL 

MATTERS 

ENERGY 

ALLOCATION ACT 
FREEDOM OF 
INFORMATION ACT 
APPEAL OF FEE 
DETERMINATION 
UNDER EQUAL 
ACCESS TO JUSTICE 
CONSTITUTIONALITY 
OF STATE STATUTES 



Check if demanded in complaint: 



n CHECK IF THIS IS A CLASS ACTION DO YOU CLAIM THIS CASE IS RELATED TO A CIVIL CASE NOW PENDING IN S.D.N.Y.? 

UNDER F.R.C.P. 23 IF SO, STATE: 

DEMAND $ OTHER JUDGE DOCKET NUMBER 



Check YES only if demanded in complaint 
JURY DEMAND: □ YES NO 



NOTE: Please submit at the time of filing an explanation of why cases are deemed related. 



(PLACE AN x IN ONE BOX ONLY) ORIGIN 

1 Original —3 2a. Removed from CD 3 Remanded from __ 4 Reinstated or D 5 Transferred from __ 6 Multidistrict D 7 Appeal to District 



□ Magistrate Judge 
ZD. Removed from . ,,„_„„, 

Judgment 



Proceeding State Court Appellate Court Reopened (Specify District) Litigation Judge from 

.Removed from 
State Court AND 
at least one 

party is pro se. 

(PLACE AN x IN ONE BOX ONLY) BASIS OF JURISDICTION IF DIVERSITY, INDICATE 

□ 1 u s plaintiff □ 2 u.s. defendant □ 3 federal question _]4 diversity citizenship below. 

(U.S. NOT A PARTY) (28 USC 1322, 1441) 

CITIZENSHIP OF PRINCIPAL PARTIES (FOR DIVERSITY CASES ONLY) 
(Place an [X] in one box for Plaintiff and one box for Defendant) 

PTF DEF PTF DEF PTF DEF 

CITIZEN OF THIS STATE []1 []1 CITIZEN OR SUBJECT OF A [ ] 3 [ J 3 INCORPORATED and PRINCIPAL PLACE [)5 []5 

FOREIGN COUNTRY OF BUSINESS IN ANOTHER STATE 

CITIZEN OF ANOTHER STATE []2 []2 INCORPORATED or PRINCIPAL PLACE []4[]4 FOREIGN NATION [16 []6 

OF BUSINESS IN THIS STATE 



PLAINTIFF(S) ADDRESS(ES) AND COUNTY(IES) 



Securities and Exchange Commission 
3 World Financial Center, Suite 400 
New York, NY 10281-1022 
New York County 



DEFENDANT(S) ADDRESS(ES) AND COUNTY(IES) 



DEFENDANT(S) ADDRESS UNKNOWN 

REPRESENTATION IS HEREBY MADE THAT, AT THIS TIME, I HAVE BEEN UNABLE. WITH REASONABLE DILIGENCE, TO ASCERTAIN THE 
RESIDENCE ADDRESSES OF THE FOLLOWING DEFENDANTS: 



Checkone: THIS ACTION SHOULD BE ASSIGNED TO: □ WHITE PLAINS MANHATTAN 
(DO NOT check either box if this a PRISONER PETITION.) 

DATE 02/1 5/1 3 SIGNATURE OF ATTORNEY OF RECORD ADMITTED TO PRACTICE IN THIS DISTRICT 

kl U YES (DATE ADMITTED Mo. NoV " Yr. 2005 

RECEIPT # Attorney Bar Code # SW-2457. 

Magistrate Judge is to be designated by the Clerk of the Court. Mflw. ^ i • 

Magistrate Judge is so Designated. 

J. Michael McMahon, Clerk of Court by Deputy Clerk, DATED . 



UNITED STATES DISTRICT COURT (NEW YORK SOUTHERN) 



SANJAYWADHWA 
Attorney for Plaintiff 
SECURITIES AND EXCHANGE COMMISSION 
New York Regional Office 
3 World Financial Center 
Room 400 

New York, New York 10281 
(212) 336-0181 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 



13 1080 



SECURITIES AND EXCHANGE COMMISSION, 
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CERTAIN UNKNOWN TRADERS IN THE 
SECURITIES OF H.J. HEINZ COMPANY 
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COMPLAINT 



ECF CASE 



Plaintiff Securities and Exchange Commission ("Commission"), for its Complaint against 
defendants Certain Unknown Traders in the Securities of H.J. Heinz Company ("Defendants"), 
alleges as follows: 

SUMMARY 

1 . This is an insider trading case involving highly suspicious trading in call option 
contracts ("calls") of H.J. Heinz Company ("Heinz") by the Defendants just prior to the February 
14, 2013 announcement that Heinz had entered into an agreement to be acquired for $72.50 per 
share by an investment consortium comprised of Berkshire Hathaway and 3G Capital Partners, 



Ltd. (the "Announcement"). The $72.50 per share price represented nearly a 20% premium to 
Heinz' s closing share price on February 13, 2013. As a result of the Announcement, which 
caused a 1,700% increase in Heinz' s trading volume, Heinz' s stock price rose nearly 20%, from 
a close of $60.48 on February 13 to a close of $72.50 on February 14, placing the Defendants in 
a position to reap substantial profits. 

2. The Defendants in this action are either foreign traders or traders trading through 
foreign accounts whose timely purchases of Heinz calls generated unrealized profits of over $1.7 
million. On information and belief, the Defendants are either located or trading through accounts 
located in Zurich, Switzerland. 

3. On information and belief, the Defendants purchased Heinz calls while in the 
possession of material, nonpublic information concerning the proposed acquisition of Heinz. 
The Defendants' trading in Heinz calls is highly suspicious. Specifically, on February 13, the 
day prior to the Announcement, Defendants purchased 2,533 out-of-the money June $65 calls for 
a total of nearly $90,000. Between September 1, 2012 and February 13, 2013, the account 
through which the Defendants traded had no prior history of trading in Heinz. The February 1 3 
trading represented a drastic increase in the volume of June $65 calls traded. For example, on 
February 12, only 14 June $65 calls were purchased while on February 1 1 no one purchased any 
June $65 calls. The Announcement caused the price of the June $65 calls to surge over 1 ,700%, 
making the Defendants' initial investment of nearly $90,000 worth over $1.8 million. 

NATURE OF THE PROCEEDINGS AND RELIEF SOUGHT 

4. The Commission brings this action pursuant to the authority conferred upon it by 
Section 21(d) of the Securities Exchange Act of 1934 ("Exchange Act") [15 U.S.C. § 78u(d)]. 
The Commission seeks permanent injunctions against Defendants, enjoining them from engaging 
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in the transactions, acts, practices, and courses of business alleged in this Complaint, 
disgorgement of all ill-gotten gains from the unlawful insider trading activity set forth in this 
Complaint, together with prejudgment interest, and civil penalties pursuant to Section 21 A of the 
Exchange Act [15 U.S.C. § 78u-l]. The Commission seeks any other relief the Court may deem 
appropriate pursuant to Section 21(d)(5) of the Exchange Act [15 U.S.C. § 78u(d)(5)]. 

JURISDICTION AND VENUE 

5 . This Court has jurisdiction over this action pursuant to Sections 2 1 (d), 2 1 (e), and 
27 of the Exchange Act [15 U.S.C. § 78u(d), 78u(e), and 78aa]. 

6. Venue lies in this Court pursuant to Section 21(d), 21 A, and 27 of the Exchange 
Act [15 U.S.C. § 78u(d), 78u-l, and 78aa]. Certain of the acts, practices, transactions, and 
courses of business alleged in this Complaint occurred within the Southern District of New York 
and elsewhere, and were effected, directly or indirectly, by making use of means or 
instrumentalities of transportation or communication in interstate commerce, or the mails, or the 
facilities of a national securities exchange. During the time of the conduct at issue, shares of 
Heinz stock were traded on the New York Stock Exchange ("NYSE") and 3G Capital's main 
office was located in New York, New York. 

DEFENDANTS 

7. As set forth in this Complaint, certain unknown traders engaged in highly 
suspicious and highly profitable trading in Heinz calls through an omnibus account located in 
Zurich, Switzerland in the name of GS Bank IC Buy Open List Options GS & Co c/o Zurich 
Office (the "GS Account"). 
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RELEVANT ENTITIES 

8. Heinz manufactures and markets food products such as ketchup and baked beans, 
and is based in Pittsburgh, Pennsylvania. Heinz' s common stock trades on the NYSE under the 
ticker symbol HNZ and options on its stock trade on various stock options markets. 

9. Berkshire Hathaway and its subsidiaries engage in various businesses including 
property and casualty insurance, utilities, freight rail transportation, finance, manufacturing, 
retailing, and services. Its common stock is listed on the NYSE. 

10. 3G Capital is a private equity firm with its main office in New York, New York. 

FACTS 

Agreement to Acquire Heinz 

11. On February 14, 2013, Heinz announced that it had entered into a merger 
agreement to be acquired by an investment consortium comprised of Berkshire Hathaway and 
3G Capital. The deal price of $72.50 per share represented nearly a 20% premium to Heinz's 
closing price of $60.48 on February 13. 

12. In reaction to the Announcement, on February 14, Heinz's stock closed at $72.50 
- an increase of $12.05 per share, or approximately 20%, over the previous trading day's closing 
price of $60.48. The trading volume in Heinz also skyrocketed on February 14, reaching over 64 
million shares, an increase of over 1,700%. Prior to the Announcement, Heinz's stock had 
consistently traded at just around or below $60 per share since November 2012. 

Suspicious and Profitable Trading by Unknown Traders of Heinz Securities 

13. On February 13, the last trading day before the Announcement, one or more 
unknown traders, using the GS Account, purchased 2,533 out-of-the-money June $65 calls. This 
was effectively a wager that Heinz's stock, which had consistently traded around $60 per share 
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for the last four months, would increase in value by approximately $5, or nearly 7.5%, over the 
next four months. 

14. Equity call options, like the ones traded by Defendants, give the buyer the right, 
but not the obligation, to purchase a company's stock at a set price (the "strike price") for a 
certain period of time (through "expiration"). In general, one buys a call option, or call, when 
the stock price is expected to rise, or sells a call when the stock price is expected to fall. For 
example, one "June 2013 $65" call on Heinz stock would give the purchaser the right to buy 100 
shares of that stock for $65 per share before the call expired on the Saturday following the third 
Friday of the referenced month, or, in this case, June 22, 2013. If at the time of purchase the call 
strike price is above the price at which the stock is then trading, the call is "out-of-the-money" 
because it would be unprofitable to exercise the call and pay more for the stock than if it were 
purchased on a stock market. 

15. The purchase of 2,533 Heinz calls with a strike price of $65 on February 1 3 was 
unusual given the historical options data for those calls. For example, on February 12 only 14 
June $65 calls were purchased and on February 1 1 no June $65 calls were purchased. In fact, 
since November 14, 2012, not more than 61 of these contracts had been purchased on any other 
single day. 

16. As a result of the Announcement, the price of June $65 calls shot up from a close 
of $0.40 on February 13 to a close of $7.33 on February 14, an increase of over 1,700%. 

17. Between September 1, 2012 and February 13, 2013, the GS Account had no prior 
trading history in Heinz. 

1 8. The timing, size and profitability of the Defendants' trades, as well as the lack of 
prior history of significant trading in Heinz in the GS Account, make these trades highly 
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suspicious. In particular, after not trading Heinz securities in the GS Account for at least six 
months, Defendants invested nearly $90,000 in risky option positions the day prior to the 
Announcement. As a result of this well-timed trade, the Defendants' Heinz position increased 
from approximately $90,000 to over $1.8 million, an increase of nearly 2,000% in just one day. 

19. On information and belief, the unknown traders of Heinz securities were in 
possession of material, nonpublic information about the proposed acquisition of Heinz at the 
time they made the purchases alleged in this Complaint. 

CLAIM FOR RELIEF 

Violations of Exchange Act Section 10(b) and Rule 10b-5 Thereunder 

(Against All Defendants) 

20. The Commission realleges and incorporates by reference paragraphs 1 through 
19, as though fully set forth herein. 

2 1 . Upon information and belief, at the time the Defendants purchased Heinz calls, as 
alleged above, they were in possession of material, nonpublic information about the 
contemplated acquisition of Heinz. The Defendants: (a) knew, recklessly disregarded, or should 
have known that their trading was in breach of a fiduciary duty, or obligation arising from a 
similar relationship of trust and confidence, owed to the shareholders of Heinz, or to the source 
from whom they received the material, nonpublic information; and/or (b) knew, recklessly 
disregarded, or should have known, that the material, nonpublic information about the 
contemplated acquisition that had been conveyed to them was disclosed or misappropriated in 
breach of a fiduciary duty, or similar relationship of trust and confidence. 

22. Upon information and belief, any and all material, nonpublic information that the 
Defendants received concerning the contemplated acquisition of Heinz, as set forth above, was 
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disclosed to them by a person or persons who tipped such information with the expectation of 
receiving a benefit. 

23 . By virtue of the foregoing, the Defendants, singly or in concert with others, in 
connection with the purchase or sale of securities, by the use of the means or instrumentalities of 
interstate commerce, or of the mails, or a facility of a national securities exchange, directly or 
indirectly: (a) employed devices, schemes or artifices to defraud; (b) made untrue statements of 
material fact or omitted to state material facts necessary in order to make the statements made, in 
the light of the circumstances under which they were made, not misleading; or (c) engaged in 
acts, practices or courses of business which operated or would have operated as a fraud or deceit 
upon persons. 

24. By virtue of the foregoing, the Defendants, directly or indirectly, violated, and 
unless enjoined, will again violate, Section 10(b) of the Exchange Act [15 U.S.C. § 78j(b)] and 
Rule 10b-5 thereunder [17 C.F.R. § 240.10b-5]. 

RELIEF SOUGHT 

WHEREFORE, the Commission respectfully requests that this Court enter a Final 
Judgment: 

I. 

Permanently restraining and enjoining the Defendants, their officers, agents, servants, 
employees, and attorneys, and those persons in active concert or participation with them who 
receive actual notice of the injunction by personal service or otherwise, and each of them, from 
violating Section 10(b) of the Exchange Act [15 U.S.C. § 78j(b)] and Rule 10b-5 thereunder [17 
C.F.R. § 240.10b-5]; 
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II. 

Ordering the Defendants to disgorge, with prejudgment interest, all illicit trading profits or 
other ill-gotten gains received as a result of the conduct alleged in this Complaint. 

III. 

Ordering the Defendants to pay civil monetary penalties pursuant to Section 21 A of the 
Exchange Act [15 U.S.C. §§ 78u(d)(3), 78u-l]. 

IV. 

Granting such other and further relief as this Court may deem just and proper. 



Dated: New York, New York 
February 15,2013 



Sanjay Wadhwa 

Senior Associate Director 

Attorney for Plaintiff 

SECURITIES AND EXCHANGE 

COMMISSION 

New York Regional Office 

3 World Financial Center, Suite 400 

New York, New York 10281 

(212)336-0181 

Wadhwas@sec . gov 



Of Counsel : 

Daniel M. Hawke (Hawked@sec.gov)* 
Megan M. Bergstrom (Bergstromm@sec.gov)* 
David S. Brown (Browndavi@sec.gov)* 
Charles D. Riely (Rielyc@sec.gov) 

* not admitted in the S.D.N. Y. 
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